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fendant legally established a highway on the land in question in 1871. The 
plaintiff fenced the ground, and remained in possession for fifty years. The 
defendant now seeks to open the highway; and the plaintiff, claiming abandon- 
ment by the county, sues for an injunction. Held, that the injunction be 
granted. Arthur v. Wright County, 185 N. W. 602 (Iowa). 

As a result of the wide distribution of public lands, and the necessity of 
protecting the rights of the public against the negligence of public officials, 
the ancient rule that adverse possession cannot defeat the title of the sovereign 
still persists. Wagnon v. Fairbanks, 105 Ala. 527, 17 So. 20. See 15 Harv. L. 
Rev. 146; 23 Harv. L. Rev. 555. But since a municipality is more compact 
than a state, and has, therefore, less excuse for overlooking adverse possessors, 
some courts allow acquisition of title by adverse possession against a munici- 
pality. Ft. Smith v. McKibbin, 41 Ark. 45; Meyer v. Lincoln, 33 Neb. 566, 50 
N. W. 763. Most jurisdictions reject this distinction on the ground that the 
same reasoning used in the case of states applies, though to a less degree, in the 
case of municipalities. Ralston v. Weston, 46 W. Va. 544, 33 S. E. 326; Kopf v. 
Utter, 101 Pa. St. 27. See also 3 Dillon, Municipal Corporations, 5 ed., 
§ 1193. The rule is inapplicable as to public property devoted to quasi-private 
uses. Mowryv. Providence, 10 R.I. 52. See 15 Harv. L. Rev. 846; 3 Dillon, 
op. cil., § 1188; Elliott, Roads and Streets, 2 ed., §§ 882, 883. And some 
authorities would allow title to be acquired in any case of great hardship, on a 
theory of "estoppel." See Heddleslon v. Hendricks, 52 Ohio St. 460, 465, 40 
N. E. 408, 409. See 3 Dillon, op. cit., § 1104. But see Ralston v. Weston, 
supra, at 555. The principal case suggests another limitation, whereby prop- 
erty "abandoned" by the municipality may vest in adverse possessors. See 
accord, Weber v. Iowa City, 119 Iowa, 633, 93 N. W. 637; Webber v. Chapman, 
42 N. H. 326. Cf. Collett v. Board Com'rs County of Vanderburgh, 119 Ind. 27, 
21 N. E. 329. See also 3 McQuillan, Municipal Corporations, § 1399, note 
84. The Iowa position is virtually a repudiation of the general doctrine, for 
the distinction between "abandonment" and non-user is practically illusory. 
Cf. Elliott, op. cit., § 885. Certainly public highways should be protected 
from adverse possessors. See 2 Tiffany, Real Property, 2 ed., § 417. Stat- 
utes reach this result in some jurisdictions. See 1920 Oreg. Laws, § 4704, 
4705; 1917 Utah Comp. Laws, § 6457. 

Ambassadors and Consuls — Immunity of Consuls from Prosecution 
in State Courts. — The defendant, a consul general, was indicted in a state 
court after the revocation of his exequatur by the President, for crimes com- 
mitted while he was consul. A statute provides that the jurisdiction of the 
Federal courts shall be exclusive of the state courts in "suits and proceedings 
. . . against consuls or vice consuls" (36 Stat, at L. 1160). The defendant 
moved that the indictment be dismissed. Held, that the motion be denied. 
People v. Savitch, 190 N. Y. Supp. 759 (Gen. Sessions, N. Y. Co.). 

For a discussion of the principles involved, see Notes, supra, p. 752. 

Bills and Notes — Purchasers for Value Without Notice — Altera- 
tion, Certification, and Subsequent Bona Fide Purchase — Ne- 
gotiable Instruments Law, § 62. — A St. Louis bank drew a draft on a 
Chicago bank, and mailed it to the payee in Pittsburgh. The draft was stolen 
from the mails. The thief erased the name of the payee, skilfully inserted his 
own name, indorsed the instrument, and presented it in payment for some 
diamonds; a certification was secured, and the jewels were thereupon turned 
over to him. The jeweller deposited the draft in the defendant bank; the plain- 
tiff, the drawee bank, paid it through the clearing house, and, having discovered 
the forgery, sought to recover the money so paid. Held, that it cannot recover. 



764 HARVARD LAW REVIEW 

National City Bank of Chicago v. National Bank of the Republic of Chicago, 300 
111. 103, 132 N. E. 832. 
For a discussion of the principles involved, see Notes, supra, p. 749. 

Carriers — Injury to Goods — Liability when Goods are Accompan- 
ied by Owner. — The defendant operated a ferry for hire, holding himself 
out to serve everyone who should desire to make use of the facilities he offered. 
The boat he used was not equipped with chains, bumpers, or end-gates. The 
plaintiff drove his team of mules and wagon on the boat to be ferried. Shortly 
after the boat left the landing the mules for some unknown reason backed so 
that the hind wheels of the wagon hung in the water. The plaintiff undertook 
to make the mules pull the wagon back on the boat. The wagon, however, 
dragged the mules into the water and they were drowned. The trial court, 
without jury, gave judgment for the plaintiff. The defendant appeals, assign- 
ing as error that the court had concluded as a matter of law that the defendant 
was liable by reason of negligence and that as a matter of law the defendant was 
liable as an insurer of goods. Held, that the judgment be affirmed. Bean v. 
Hinson, 235 S. W. 327 (Tex. App.). 

For a discussion of the principles involved, see Notes, supra, p. 747. 

Conflict of Laws — Domicil — Efficacy of Intent to Retain Orig- 
inal Domicil When Old Home Is Abandoned and New One Established. — 
In a transfer tax proceeding it became necessary to determine the decedent's 
domicil. His domicil of origin was Connecticut, where he married and raised 
a family. When sixty years of age, he, with his family, moved to New York. 
It seems, from the facts and their treatment by the court, that the decedent 
abandoned his Connecticut home and established a new home in New York; 
but he unequivocally declared that "he had no intention of changing his legal 
residence." He died in New York twenty years later. A statute imposed on 
the decedent's executor the burden of proving that the decedent was not dom- 
iciled in New York. (1916 N. Y. Laws, c. 551, § 1; Tax Law, § 243.) Held, 
that the decedent was domiciled in Connecticut at the time of his death. Matter 
of Lyon, 191 N. Y. Supp. 260 (Surr. Ct.). _ 

It was at one time thought that the animus necessary for a change of dom- 
icil was an intent to acquire a new civil status. See Att'y Gen'l v. Countess 
de Wahlstatt, 3 H. & C. 374, 387. See 23 Harv. L. Rev. 211. But this has 
probably never been, and certainly is not now, the accepted common-law doc- 
trine. Douglas v. Douglas, L. R. 13 Eq. Cas. 617. See 35 Harv. L. Rev. 189, 
191. On the contrary, if one goes to another jurisdiction with the intention 
merely of becoming subject to the personal law of that jurisdiction, but with 
no intent to make his home there, he does not acquire a new domicil. Kerby 
v. Charlestown, 78 N. H. 301, 99 Atl. 835; Chains v. Wilson, 1 Bosw. (N. Y. 
Super. Ct.) 673. See Semple v. Commonwealth, 181 Ky. 675, 679, 205 S. W. 
789, 791. But see Matter of Newcomb, 192 N. Y. 238, 84 N. E. 950; Winsor's 
Estate, 264 Pa. St. 552, 107 Atl. 888; 33 Harv. L. Rev. 863. The animus nec- 
essary for the acquisition of a new domicil is an intent to establish a new home. 
Not only is this necessary, but, combined with presence, it is conclusive of a 
change of domicil. The principal case, holding that an intent not to change 
the domicil controls, seems wrong. In re Steer, 3 H. & N. 594; Butler v. Hopper, 
1 Wash. Circ. Ct. 499 (D. Pa.) ; Butler v. Farnsworth, 4 Wash. Circ. Ct. 101 
(D. Pa.); Lyman v. Fiske, 17 Pick. (Mass.) 231; Dickinson v. Brookline, 181 
Mass. 195, 63 N. E. 331; Matter of Rooney, 172 App. Div. 274, 159 N. Y. Supp. 
132; Turner v. Turner, 87 Vt. 65, 88 Atl. 3. See Jacobs, Domicil, §§ 148-149. 
Cf. In re Paullin's Will, 113 Ati. 240 (N. J.). Domicil is merely a legal con- 
sequence of the establishment of a home; given that fact, the result should be 
independent of the will of the party. See Dicey, Domicil, 85. See also 



